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Why is the Forestry Commission (FC)
Introducing penalties?

 FC did not identify any penalties until 2010 and had no
process in place.

 Rural Payments Agency made it clear that without a
penalty process being in place and operating the FC was
In danger of disallowance under EU rules.

 FC staff can no longer amend claims once processing
begins and any attempts to do so will be identified
during audit.

* Errors will happen so the RPA and EU expect the FC to
find some faults and apply the appropriate penalty.
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FC has been under immense pressure to impose the penalty regime. Now it is in place we have to demonstrate its use.

National, Internal as well as EU audit all look at this process and will readily identify any cases where we have not stuck clearly to the EU requirements.

If we fail to meet the requirements, there is a risk of substantial disallowance on the paying agency (RPA)

In the past  (and concerns are they still do) FC staff when identifying errors have simply amended the scheme and backed agents out of a hole. They do not have this discretion any more and any attempts to amend claims run the risk of being picked up by audit, with inevitable consequences.
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Which Forestry Commission grant schemes
are affected by the change in policy?

The change only applies to the English Woodland
Grant Scheme (EWGS) contracts that:

« Have been approved post 1st January 2007,
and

« Have the relevant Terms & Conditions
attached (Para. 29 Penalties).
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Any EWGS contracts that do not meet the above criteria will not be relevant cases from the point of view of penalties.

In the case of application of a penalty the preferred option is to identify the issue prior to payment so that the functionality in GLOS can be utilised. If discovered post payment, the level of penalty is calculated in the same way, but the penalty is imposed via a reclaim.
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Which grant types are affected?
All grant types within the English Woodland

Grant Scheme (EWGS).
When can penalties be applied?

* Firstly when a claim is being processed for
payment.

« Secondly after a payment when an error iIs
discovered - which may be years later depending
on the length of the agreement.
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Are all errors treated the same?

NO - our process will determine whether:

e The error is an ‘Obvious Error’ where no
financial penalty is applied; or

e The error iIs to be treated as a ‘Penalty’ where

there is a financial penalty applied (the level of
penalty is covered later on).
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Hopefully self explanatory. Key thing point to put across is that once FC has started processing a claim or notified an inspection the door is closed to the ‘Obvious Error’ option and any discrepancy then discovered can only lead to a penalty. Examples of obvious errors in a claim would be mistakes in details such as address, bank account, wrong SBI, or in actual crop lines such as claiming for two hectares of restocking where there is only 1 hectare in the contract, claiming for a WIG grant, where it is WRG etc.
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What i1s an ‘Obvious Error’?

An obvious error is:

1. Where there is a mistake in the contract which is spotted
by the owner, agent, or Forestry Commission:

 Either before a claim is processed for payment;

 Or before the Forestry Commission contacts the owner
or agent to set up a site inspection.

2. Where there is a mistake in the claim which is spotted by
the owner, agent, or Forestry Commission:

 Either before the FC starts processing the payment;

« Or before the FC contacts the owner or agent to set up
a site inspection.
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What is a ‘Penalty’?

A penalty Is applied where a fault is
directly attributed to an owner or agent.

Faults are:

 Either a genuine mistake,

 or deliberate (fraudulent).
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Key message is that there is no discretion in relation to genuine mistake, or poor management of a contract. Most errors to date have been as a result of agents not checking on the work of contractors and assuming that all work has been completed to the correct standard and quantity.  This is where agents need to tighten up in order to avoid future penalty imposition. Penalties will be all those cases where an owner or their agent has clearly claimed for some element of work that has not been completed on the ground.

With real world changes (usually man made developments) the onus is clearly on the contract holder to inform the FC of any material change to contracts that will affect grant payments in the future. In most cases we would not recover money from an owner where for example, a new road has been constructed on land that has say, been planted, where the owner was unaware of the development prior to entering the scheme. However if they failed to inform us the road had been built and payments were still being made at the previous levels – clearly a penalty where scheme meets the time / T’s and C’s criteria as identified in slide 1. 
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A few examples where penalties would apply:

 Claiming work not completed to the agreed standards;
 Claiming a complete road line when only a part is done;

 Not completing all the work in a financial year but claiming it
anyhow;

 Grazing land receiving payments for loss of agriculture income
(Farm Woodland Payment);

 Accepting payments for annual work without having done it
(Woodland Management Grant); and

 Failing to tell the FC about a ‘real world’ change, such as a new road
or development on the agreement area.
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Will reclaims always attract a ‘Penalty’?

Where the error is not clearly the agreement holder’s fault a
reclaim without penalty may be appropriate.

Examples are:

* Reduction of an area due to Rural Land Registry map
changes (known as a ‘drift’).

* Where an inspection by the FC showed no errors, then
failure occurred since the inspection and this was
notified to the FC by the owner or agent before further
payments were claimed or received.
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If 1 did not Intend to make an error what
‘Penalty’ can | expect?

Mistakes do happen so where the error is:

1. Valued at less than 320 of the claim

the penalty equals the value of the over claim;

2. Valued between 3% and 20%b of the claim
the penalty is twice the value of the over claim;

3. Valued at greater than 20%06 of the claim
the penalty is the entire value of all claims in the current
year.
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Think the rates above are self explanatory. In all cases interest is not charged provided, in the case of a penalty being imposed through a reclaim, they pay within the usual terms of the reclaim. In the case of 3% or less, the penalty is simply the level of the over claim, so on a £5,000 claim with an identified over payment of £1000, the penalty is the £1000 (and pay £4000). Where the rate is between 3 and 20%, the penalty in the same scenario will be £2000 – the over claim of £1000, plus a further penalty of the same amount (and pay £3000). For cases over 20% the penalty is imposed on ALL claims in the year. So if an error is found in a WCG claim, but we have already received a claim earlier in the year for some WIG roading work, the WCG payment will not be made and the earlier WIG payment will also be recovered. In the event that the claim is the only one in the year, the penalty will be the value of the claim only and there is no further penalty.
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What Is the worst ‘Penalty’ likely to apply?

Where the Forestry Commission discovers an intentional
(fraudulent) over claim, the Forestry Commission can decide to:

 withhold any further payments;

and
« reclaim all payments in the year with interest;
and
« refuse to pay further claims on any EWGS scheme
approved since 1st January 2007;
and

 recover all payments made under EWGS schemes
approved since 18t January 2007 with interest.
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Self explanatory. Having said that it would be difficult to prove the claim was intentional fraud, and so very unlikely that we would impose this level of penalty.
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If | can not do anything to stop the fault
occurring will 1 still be penalised?

Only in exceptional cases can the Forestry Commission use its
discretion not to reclaim, impose a penalty and where
appropriate continue to pay grants.

« This is where failures are due to ‘Force Majeure’.

Which is an extraordinary event or circumstance beyond the
control of the parties, which prevents one or both parties from
fulfilling their obligations under the contract.

 If claiming ‘Force Majeure’ you must notify the Forestry
Commission within 10 working days of the failure occurring.
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To give guidance on ‘Force Majeure’:

Examples of force majeure may include:

Death of the agreement holder

long term incapacity of the agreement holder;

severe natural disaster, including exceptional flooding events;

expropriation of a large part of the land, provided that this could not have been anticipated when the agreement was signed.

Examples of circumstances that are not force majeure:

owner is selling land as part of a retirement plan;

low lying land that has a history of flooding, or land that has a history of regularly being burnt;

where a water company or similar had given prior notification to lay a pipeline across a property during the lifetime of an agreement.
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Who decides whether a case Is a penalty?

Unless clearly an ‘Obvious Error’ all outcomes from errors
are decided by National Office, Bristol.

What Is the process?

1. The local team will refer details to National Office.

2. National Office:
« Confirms where a penalty applies;
 Sets the level of that penalty; and

 Informs the main contact in writing.
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Once identified as an issue, case files will be referred to National Office for consideration. The process will then be entirely handled by National Office staff unless a penalty has been decided on a claim already paid.  In this instance NO will define the penalty and inform the agreement holder or their agent, and will then ask the area team to raise an invoice to reclaim the necessary money.

The right of appeal id through head of G&R. There is no process to escalate an appeal any higher than this if Andrew agrees with the penalty imposition. Where we can, the intention will be to withhold imposing the penalty until after the appeal process has been settled.
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Is there a right of appeal?

YES - There is a right of appeal.

All appeals MUST be:
1. within 28 days of original dated letter to the main contact;
2. In writing; and

3. addressed to the Head of Grants and Regulations (Andrew
Smith) at Bristol

The Forestry Commission will usually withhold issuing a
penalty until the appeal period is over.

A penalty will be processed by National Office, unless a
reclaim is involved, which will be done by the Regional Team.
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Is ‘Cross Compliance’ ever likely to affect a
Forestry Commission grant agreement?

YES - penalties can apply, however only to English Woodland
Grant Scheme contracts approved from 1st February 2007 and

where:

1. The owners are:
e registered with RPA; and
 their land is registered on the RLR; and

2. The agreement is for:
e Farm Woodland Payment (FWP), or Woodland
Management Grant (WMG).
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Anyone signing up for schemes since 2007 have been required to agree to the cross compliance requirements. This ensures that anyone breaking the rules under one element of the Rural Development Plan, does not receive payment under another, without any relevant penalty being applied. Also where a penalty is imposed, it ensures that the penalty is applied to all payments being received. They relate to annual payments only (in relation to FC), so do not apply to capital payments.  For example an owner with a WCG and associated FWP, who has also received payment for some WIG work, will only have his FWP payment affected in the event of a cross compliance penalty. The WCG and WIG elements will not be affected. Penalties will vary from a written warning through to complete payment penalty, with a number of steps in between, depending on the severity of the offence. There is no de minimis payment, so some penalties for FC work (especially WMG) may be a very low value. This is because the penalty is across the whole suite of stewardship schemes and so what may be a small amount with FC, may be several thousands with say NE. Penalties will only relate to whatever grant was being paid during the year of the ‘offence’, but will normally be applied retrospectively. For example we have only recently been advised of cross compliance failures in 2009 and 2010, and the penalties will be applied to the 2011 annual payments.
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How are ‘Cross Compliance’ penalties applied?

1. Penalties are imposed by the Rural Payments Agency:
« across all holdings under the same SBI number; and

 to all grants across those holdings - including Single Farm
Payment, Entry Level Stewardship and Higher Level
Stewardship.

2. The Forestry Commission is advised by RPA where penalties may
apply and the FC checks whether it must then be applied to a FWP
or WMG.

3. To date penalties have applied under Statutory Management
Requirements (SMR) and Good Agricultural and

Environmental Condition (GAEC) for tagging, animal welfare

and soil damage offences.
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Will affect large land owners and multiple land owners such as the Woodland Trust, National Trust etc. where the failure of one tenant farmer may affect a number of units. For example a recent penalty, although in this case just a written warning would have potentially affected 14 separate units with an overall annual grant payment of in excess of £68,000. Most of the errors notified to date have been less than 10%, the highest value penalty was for 55%. SMR’s = Statutory Management Requirements e.g soil management, animal welfare. GAEC = Good Agricultural and Environmental Condition e.g need to adhere to felling regulations, EIA in forestry, TPO requirements, hedgerow regulations etc.


Q‘E:m commission Croess Compliance (cont)

« Any discovery of a breach to a SMR* or GAEC* may be referred to
the Rural Payments Agency (e.g. pollution in woodland due to runoff
from farming activities). (*refer bottom of slide 16)

e The Forestry Commission has a clear responsibility to advise the
RPA where breaches relate to:

« Tree felling - where no licence is in place;
« Non compliance with agreed licence conditions;

« Non compliance with Environmental Impact Regulations relevant
to Forestry; and

« Non compliance with Tree Preservation Orders.

« FC National Office team will notify the agreement holder where a
penalty advised by Rural Payment Agency applies to a FWP or WMG.

e No ‘de minimis’ write off is allowed so a penalty is applied whatever
the value and will be imposed on the next annual payment due.
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